STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS

THOVAS JAMES ASSQOCI ATES, | NC. ;

BRI AN S. THOVAS; JAMES ALAN VI LLA;
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FI NAL CRDER

CASE NO. 90- 3928RX

Pursuant to notice, the Division of Administrative Hearings, by its duly

designated Hearing O ficer, Claude B. Arrington, held a fornal
above-styl ed case on July 16, 1990, in Tall ahassee, Florida.

APPEARANCES

For Petitioners: R Mchael Underwood, Esquire

Katz, Kutter, Haigler, A dernman

Davis, Marks & Rutl edge, P.A
First Florida Bank Buil di ng

215 South Monroe Street, Suite 400

Post O fice Box 1877
Tal | ahassee, Florida 32301

For Respondent: Margaret S. Karniew cz, Esquire

Ant hony F. Di Marco, Esquire
Assi stants General Counse

Depart ment of Banking and Fi nance

The Capitol, Suite 1302
Tal | ahassee, Florida 32399

STATEMENT OF THE | SSUES

hearing in the

Whet her Rul es 3E-600.013(1)(f), 3E-(300.013(1)(p) and 3E-600.013(2)(Q),
Florida Administrative Code are invalid exercises of del egated |egislative

aut hority.



PRELI M NARY STATEMENT

Petitioners contest the validity of certain rul es adopted and admi ni stered
by the Departnment of Banki ng and Fi nance on the grounds that those rules are
i nval i d exercises of delegated |egislative authority.

Prior to the beginning of the formal hearing, argunments were heard on
Respondent's Motion to Strike and/or Dismss Petition. This notion was deni ed
and the case was heard on the nerits. At the formal hearing, the parties
Prehearing Stipulation and Joint Exhibits 1 through 4 were received into
evidence. Neither party called any w tnesses or presented any other docunentary
evi dence. The record of the proceedings was held open until July 23, 1990, to
permt the original, signed and corrected deposition of Tamara Cain to be
substituted for the copy of the deposition admtted as Joint Exhibit 4.

No transcript of the proceedings has been filed. Rulings on proposed
findings of fact may be found in the Appendix to this Final O der

FI NDI NGS OF FACT

1. Respondent is the state agency charged with the adm nistration and
enforcenent of Chapter 517 Florida Statutes, which is referred to as the Florida
Securities and Investor Protection Act. Rulemaking authority is conferred on
Respondent by the provisions of Section 517.03, Florida Statutes.

2. Pursuant to its rul emaking authority, Respondent filed docunents on
Novermber 15, 1979, with the Florida Secretary of State to adopt the chall enged
par agraphs as part of Rule 3E- 600.13, Florida Adm nistrative Code. This rule
becane effective on Decenber 5, 1979, and was subsequently renunbered as 3E-

600. 013, Florida Administrative Code. The summary of the public hearing held by
t he Respondent on Novenber 7, 1979, as part of the rul emaking process makes no
mention of the specific provisions at issue here.

3. Section 517.161(1)(h), Florida Statutes, provides, in pertinent part,
as follows:

(1) Registration under S. 517.12 may be
deni ed or any registration granted may
be revoked, restricted, or suspended by
the departnment if the departnment
determ nes that such applicant or
registrant:

* * %
(h) Has denonstrated his unworthi ness
to transact the business of dealer
i nvest ment advi ser, or associated
person;

4. Rule 3E-600.013, Florida Adm nistrative Code, provides, in pertinent
part, as follows:

(1) The followi ng are deened
denonstrations of unworthiness by a
deal er under Section 517.161(1)(h),
Florida Statutes, without [imting that

termto the practices specified herein:
* * %



(f) Extending, arranging for, or
participating in arranging for credit to
a custoner in violation of the
Securities Exchange Act of 1934 or the
regul ati ons of the Federal Reserve
Boar d;
* * %
(p) Violating any rule of a national
securities exchange or nationa
securities association of which it is a
menber with respect to any customer,
transaction or business in this state:
* * %
(2) The follow ng are deened
denmonstrati ons of unworthiness by an
agent under Section 517.161(1)(h),
Florida Statutes, without [imting that
termto the practices specified herein:
* * %
(gq) Engaging in any of the practices
specified in subsections (1) ... (f)...

(p)

5. Thomas Janes Associates, Inc. is a securities dealer as defined in
Section 517.021(9)(a)l1., Florida Statutes, and is registered with Respondent.
Section 517.12(16), Florida Statutes, requires securities dealers to be
regi stered as a broker or dealer with the Securities and Exchange Conmi ssion
The other Petitioners are or were associ ated persons of Thomas Janes Associ at es,
Inc. within the neaning of Section 517.021(4), Florida Statutes. Each
Petitioner has been charged in a pending disciplinary proceeding w th having
denonstrated his unworthiness to transact business in the State of Florida by
having commtted one or nore violations of the foregoing rules either as a
deal er or as an agent. More specifically, Respondent's charge of unworthiness
to transact business in the State of Florida is based on the allegations that
Petitioners have violated certain Rules of Fair Practice of the Nationa
Associ ation of Securities Dealers (NASD), the rules of the Securities and
Exchange Commi ssion (SEC), the Securities and Exchange Act of 1934, and the
rul es of the Federal Reserve Board. Section 517.161(6), Florida Statutes, gives
t he Respondent the authority to deny an application for registration or to
suspend or restrict any registration granted pursuant to Section 517.12, Florida
Statutes, if the applicant or registrant is charged in a pendi ng enforcenent
action, including any proceedi ng brought by the SEC or NASD, with any conduct
that woul d aut horize denial or revocation under Section 517.161(1), Florida
St at ut es.

6. None of the challenged provisions of Rule 3E-600.013, Florida
Admi ni strative Code, have been anended since originally adopted in 1979. None
of the statutes, regulations or rules referred to in Rules 3E-600.013(1)(f), (p),
Fl orida Admi nistrative Code, have been filed with the Departnment of State, with
the followi ng exception. On August 30, 1982, Respondent filed with the
Departnent of State certain rules of the Securities and Exchange Conm ssion and
of the Municipal Securities Rul emaki ng Board. Respondent has not prepared or
filed with the Departnent of State any other certification describing this
referenced material and specifying other rules to which the referenced materi al
applies.



7. Some of the rules which are incorporated by reference by Rule 3E-
600. 013(1)(p), Florida Adm nistrative Code, have been changed since its adoption
in 1979 by Respondent. Respondent does not maintain a copy of all rules that
are incorporated by reference either in the formas they existed in 1979 or as
subsequent |y anended. Respondent has taken no action to anend its rules to
refl ect changes that may be nade fromtinme to time in rules that have been
i ncorporated by reference.

8. Petitioners are nenbers of NASD who have voluntarily agreed to conply
with the rules of NASD as they are or may fromtine to tine be adopted, changed
or anended by NASD. Petitioners are likewise required to conply with the rules
of the SEC, the Securities and Exchange Act of 1934, and the rules of the
Federal Reserve Board as those rules or laws are or may fromtinme to tinme be
adopt ed, changed or anended.

9. Respondent makes its own factual determination as to whether an
applicant or registrant has denonstrated its unworthiness by violating rules
proscribed by Rul es 3E-600.013(1)(f) and (p) and 3E600.013(2)(q), Florida
Admi ni strative Code. Respondent does not wait to bring disciplinary action
against a registrant or applicant until there has been a formal and fina
determ nati on by a national securities exchange or by a national securities
association that a violation of its rules has occurred. For exanple, Respondent
does not wait for NASD to bring disciplinary action against an applicant or a
registrant if Respondent has determined on its own that the applicant or
regi strant has viol ated NASD rul es.

CONCLUSI ONS OF LAW

10. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter of and the parties to this proceeding. Section 120.56, Florida
Statutes. Petitioners have the requisite standing to bring this rules
chal | enge.

11. Section 120.52(8), Florida Statutes, provides the follow ng definition
that is pertinent to these proceedi ngs:

(8) "lInvalid exercise of del egated

| egi slative authority" neans action

whi ch goes beyond the powers, functions,
and duties del egated by the Legislature.
A proposed or existing rule is an

i nval i d exercise of del egated

| egislative authority if any one or nore
of the follow ng apply:

(a) The agency has materially failed

to follow the applicabl e rul enaking
procedures set forth in S. 120.54;

(b) The agency has exceeded its grant

of rul emaking authority, citation to
which is required by S. 120.54(7);

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of
law i npl emented, citation to which is
required by S. 120.54(7);



(d) The rule is vague, fails to

est abl i sh adequate standards for agency
deci sions, or vests unbridled discretion
in the agency,; or

(e) The rule is arbitrary or

capri ci ous.

12. The burden is on the Petitioners to establish by a preponderance of
t he evidence that the challenged rules are an invalid exercise of del egated
| egislative authority. Agrico Chemcal Co. v. State, Departnent of
Envi ronnental Regul ation, 365 So.2d 759 (Fla. 1st DCA 1978), cert. denied, 376
So.2d 74 (Fla. 1979). Geat deference is given to an agency's interpretation of
its rules and governing statutes. Such an interpretation will not be overturned
even if such interpretation is not the sole possible interpretation, the nost
| ogical interpretation, or the nost desirable interpretation. An agency's
interpretation of its rules and governing statutes will not be overturned unl ess
the interpretation is clearly erroneous. Ceneral Tel ephone Conpany of Florida
v. Florida Public Service Comm ssion, 446 So.2d 1063 (Fla. 1984); Departnent of
Pr of essi onal Regul ati on, Board of Medi cal Exam ners v. Durrani, 455 So.2d 515
(Fla. 1st DCA 1984).

13. Petitioners' contention that the challenged rules are arbitrary and
capricious is rejected. Petitioners' contention is based on its concl usion that
the rules attenpt to expand the jurisdiction of Respondent indefinitely and are
therefore irrational, not supported by facts or logic, or are despotic. This
conclusion is |likew se rejected as being contrary to the record in this
proceeding. The failure of an applicant or registrant to adhere to the rul es of
a national securities exchange or association of which he is a nmenber is
reasonably related to his lack of worthiness to transact business in Florida and
forns a reasonabl e basis for Respondent to exercise the disciplinary powers
conferred upon it by Chapter 517, Florida Statutes.

14. The challenged rules are clear and unanbi guous. Petitioners' argunent
that the rules are inpermssibly vague is not supported by the record in this
proceeding and is, therefore, rejected.

15. Petitioners' final contention is that the rules are invalid because
Respondent has materially failed to follow the rul emaki ng procedures set forth
in Section 120.54, Florida Statutes.

16. Section 120.54(8), Florida Statutes, provides, in pertinent part, as
fol | ows:

(8) Each rul e adopted shall contain
only one subject and shall be preceded
by a conci se statenent of the purpose of
the rule and reference to the rules
repeal ed or anended, which statenent
need not be printed in the Florida

Adm ni strative Code. Pursuant to rule
of the Department of State, a rule may

i ncorporate material by reference but
only as such material exists on the date
the rule is adopted. For purposes of
such rul e, changes in such materi al



shal |l have no effect with respect to the
rule unless the rule is anended to
i ncorporate such material as changed.

17. The rule adopted by the Departnent of State to inplenent Section
120.54(8), Florida Statutes, is Rule 1S-1.005, Florida Adm nistrative Code,
whi ch provides, in pertinent part, as follows:

(1) Any ordi nance, standard,
specification or simlar material may be
publ i shed by reference in a rule subject
to the follow ng conditions:

(a) The material shall be generally
avail able to the affected persons.

(b) The material shall be published

by a governmental agency or a generally
recogni zed prof essional organi zation

(2) The agency publishing material by
reference shall file with the Departnent
of State a correct and conpl ete copy of
the referenced material with an attached
certification page which shall state a
description of the referenced materi al
and specify the rule to which the
referenced nmaterial relates.

(3) Any anmendments to materi al

publ i shed by reference nust be
promul gat ed under the rul emaki ng

provi sions of Section 120.54, Florida
Statutes, in order for the anended
portions to be validly incorporated.

18. Respondent has conplied with the provisions of Section 120.54(8),
Florida Statutes, and of Rule 1S-1.005, Florida Adm nistrative Code, by its
filing on August 30, 1982, with the Departnment of State of the rules of the
Securities and Exchange Commi ssion and the Minicipal Securities Rul emaki ng
Board. The challenged rules are valid, at least to the extent that Respondent
has conplied with the procedures of Section 120.54(8), Florida Statutes, and of
Rul e 1S-1.005, Florida Adm nistrative Code.

19. Petitioners' challenge to these rules is based on their contention
t hat Respondent failed to properly incorporate in these rules the provisions of
the Securities Exchange Act of 1934, the regul ations of the Federal Reserve
Board, and the rules of any national securities exchange or national securities
association. This is a challenge to the scope of the challenged rules and to
the manner in which Respondent is attenpting to apply these rules in the
adm nistrative conplaint that it has filed against the Petitioners. The scope
of these challenged rules and the extent to which they apply to Petitioners
shoul d be determned in the formal proceedi ngs brought pursuant to Section
120.57(1), Florida Statutes, to contest the adm nistrative conpl ai nt that
Respondent has fil ed agai nst Petitioners.



CORDER

Based on the foregoing findings of fact and conclusions of law, it is
ordered that Petitioners challenges to Rules 3E-600.013(1)(f), 3E-600.013(1)(p)
and 3E-600.013(2)(g), Florida Adm nistrative Code be, and the sane hereby are,
DENI ED

DONE AND ENTERED t his 21st day of August, 1990, in Tall ahassee, Leon
County, Florida.

CLAUDE B. ARRI NGTON

Hearing Oficer

The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
904/ 488- 9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 21st day of August, 1990.

APPENDI X TO FI NAL ORDER, CASE NO. 90- 3928RX

The follow ng rulings are made on the proposed findings
of fact submitted on behalf of Petitioners:

1. The proposed findings of fact in paragraphs 1-3 are adopted in material part
by the Recormended Order.

2. The proposed findings of fact in paragraph 4 are adopted in part by the
Recomended Order, and are rejected in part as being subordinate to the findings
made.

3. The proposed findings of fact in paragraph 5 are adopted in part by the
Recomended Order, but the last sentence is rejected as being a concl usion of

I aw.

4. The proposed findings of fact in paragraph 6 are rejected as bei ng argunent
or as being subordinate to the findi ngs made.

5. The proposed findings of fact in paragraphs 7-8 are rejected as being

ar gunent .

The follow ng rulings are made on the proposed findings
of fact submitted on behalf of Respondent.

1. The proposed findings of fact in paragraphs 1-16 are adopted in materi al
part by the Recommrended Order

2. The proposed findings of fact in paragraph 17 are rejected as being

ar gunent .



COPI ES FURNI SHED:

Gary R Rutl edge, Esquire

R M chael Underwood, Esquire
KATZ, KUTTER, HAI GLER, ALDERVAN,
DAVI S, MARKS & RUTLEDGE, P.A

215 South Monroe Street, Suite 400

Tal | ahassee, Florida 32301

Margaret S. Karniew cz, Esquire
Ant hony F. Di Marco, Esquire
Assi stants Ceneral Counse
Depart ment of Banking and

Fi nance

Legal Section, The Capito
Tal | ahassee, Florida 32399-0350

Carrol |l Webb, Executive Director
Adm ni strative Procedures Committee
120 Hol | and Bui | di ng

Room 120

Tal | ahassee, Florida 32399-1300

Li z d oud, Chi ef

Bur eau of Adm nistrative Code
Room 1802, The Capito

Tal | ahassee, Florida 32399- 0250

Honorabl e Gerald Lew s
Comptroller, State of Florida
The Capito

Tal | ahassee, Florida 32399- 0350

WIlliam G Reeves

CGener al Counsel

The Capito

Pl aza Level, Room 1302

Tal | ahassee, Florida 32399- 0350

NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

A PARTY WHO | S ADVERSELY AFFECTED BY THI'S FI NAL ORDER | S ENTI TLED TO JuDi Cl AL
REVI EW PURSUANT TO SECTI ON 120. 68, FLORI DA STATUTES. REVI EW PROCEEDI NGS ARE
GOVERNED BY THE FLORI DA RULES OF APPELLATE PROCEDURE. SUCH PROCEEDI NGS ARE
COMMENCED BY FI LI NG ONE COPY OF A NOTI CE OF APPEAL W TH THE AGENCY CLERK OF THE
DI VI SION OF ADM NI STRATI VE HEARI NGS AND A SECOND COPY, ACCOVPANI ED BY FI LI NG
FEES PRESCRI BED BY LAW W TH THE DI STRI CT COURT OF APPEAL, FIRST DI STRICT, OR
WTH THE DI STRI CT COURT OF APPEAL I N THE APPELLATE DI STRI CT WHERE THE PARTY
RESI DES. THE NOTI CE OF APPEAL MUST BE FI LED WTHI N 30 DAYS OF RENDI TI ON OF THE
ORDER TO BE REVI EVEED.



